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The Real esTaTe MaRkeT     Needs PRedicTabiliTy
> A new government regulation is meant to be the main guideline for 
the fair and transparent procedure of conversion of land use rights 
to ownership rights. In this issue’s Forum, three experienced lawyers 
discuss the positive and negative aspects of this regulation. They also 
consider allied difficulties domestic and foreign investors face in the 
Serbian real estate market. <
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What innovations does the 
Government regulation on the 
conversion of building land use rights 
to ownership rights bring? What is its 
essence, and what are the problems?

Ksenija Golubović Filipović
Associate Partner, Živković & Samardžić Law Office

As foreseen by Article 108 of the Spatial Planning and Con-
struction Act, the Government of the Republic of Serbia is au-
thorized to prescribe criteria and procedures for the evaluation 
of the fee for conversion of building land use rights to owner-
ship rights. Accordingly, this Government Decree sets up criteria 
for determination of the property’s “market value” and “costs 
of acquisition,” being the two elements in the equation for cal-
culation of the fee for conversion, as well as the procedure 
for determination of the right to conversion and fee pertaining 
thereto. 

Even though this Decree is meant to be the main guideline 
for the fair and transparent conversion of land use rights to own-
ership rights, it is clear that the regulation is neither sufficient nor 
informative enough to enable interested parties to estimate the 
duration and costs of such a procedure. 

The fee for conversion of rights is defined as “market value 
of the property, deducted for the cost of rights acquisition,” 
whereas the market value is determined by the competent tax 
authorities. Considering that appraisals of the tax authorities 
are not publicly accessible, the wider public remains unable to 
even remotely estimate the main element for the calculation 
of the fee.

Further, under cost of acquisition, the Decree includes only 
the price paid for the share capital/property, whereas enormous 
amounts possibly paid on behalf of debts of privatized com-
panies and mandatory investments or social programs remain 
excluded. Such a solution seems rather unfair considering that 
many companies were acquired from the State at a symbolic 
price, to be transferred with enormous debts and/or with an ob-
ligation of the buyer to resolve the social status of hundreds of 
employees.

Milan Dakić
Attorney at Law, Moravčević Vojnović Zdravković oad  
in cooperation with Schoenherr

By introducing a mechanism for conversion, the new Plan-
ning and Construction Act has made a significant step towards 
reinstating the traditional concept of ownership of building land 

in Serbia. The concept of ownership is a notion comprehensible 
to both domestic and foreign investors. Conversion of the right 
of use into ownership will launch building land on the real estate 
market to a full extent. Investors should be able to easily transfer 
or mortgage land, which was generally not possible under the 
right-of-use system. However, some aspects of the conversion 
procedure may be viewed as potential problems: some provi-
sions of the law are ambiguous or complicated to an extent, such 
as the procedure and criteria for determining compensation for 
conversion. Also, laws on restitution and public ownership need 
to be adopted in order to complete the legal background of the 
conversion procedure. Finally, the inefficiency inherent in the ad-
ministration needs to be adequately addressed in order to ensure 
a swift, transparent and successful conversion.

Uroš Marković
Partner, Janković, Popović & Mitić Law Office

Conversion of right of use of city construction land into right 
of ownership brings the possibility for investors to obtain se-
cure and conveyable legal title over construction land in Serbia. 
The main problem with the new regulations is that in order for 
them to be applied in the manner envisaged by the legislature, 

The Real esTaTe MaRkeT     Needs PRedicTabiliTy

Uroš Marković



34   Perspective   April, 2010

Ksenija Golubović Filipović

AmCham Forum

the Law needs substantial secondary legislation and interpreta-
tion. In the present situation, it is not possible to fully imple-
ment the subject provisions which may lead to large areas of 
city construction land remaining in the ownership of Republic 
of Serbia without the possibility for anyone to build on such 
land. 

Also, the absence of relevant interpretation of conversion 
provisions related to the procedures before public real estate 
registries makes the conversion procedure even more lengthy 
and uncertain.

What are the most common 
disputes in the field of real estate 
development in general? What are 
the statistics of legal actions and 
the major problems? What are the 
principal causes of concern in this 
area among investors?

Ksenija Golubović Filipović
According to the statistics of the Commercial Court in Bel-

grade, approximately 10 per cent of all disputes before this 
court are related to real estate development. Considering the 
diversity of this court’s competencies, this is a quite a high 
percentage. Still, even among the most usual topics in dispute 
(payment of interim and final certificates, penalties for delays, 
quality of performed works, etc.) foreign investors are less of-
ten parties to such disputes than domestic investors. This is due 

to the fact that foreign investors insist on detailed regulation of 
potential disputes beforehand, use the services of independent 
specialised technical advisors whose decision is binding for the 
parties, independently overseen mechanisms for payments 
through escrow accounts, etc. All of which leave significantly 
less possibility for the necessity of judicial resolution of minor 
disputes. 

Nevertheless, bearing in mind mandatory provisions on ex-
clusive judicial competences in all disputes related to real estate 
in Serbia, excluding the possibility of the parties agreeing on ar-
bitration, even arbitration attached to the Serbian Chamber of 
Commerce, every dispute that cannot be resolved between the 
parties must be brought before a Serbian court. Once the dis-
pute is finally before the court, besides foreign investors’ major 
concerns regarding slow and inefficient function of institutional 
courts, they are also very much troubled about repeatedly ex-
pressed partiality towards major national construction compa-
nies. 

Milan Dakić
Investors usually face problems of unclear legal relations 

with respect to real property, claims for restitution, obstruction 
of mortgage foreclosure procedures, disputes with neighbors, 
eviction of illegal tenants, removal of illegal buildings, etc. In-
vestors complain mostly of the time-consuming registration 
procedure with the cadastre (note that registration of title is a 
precondition for acquisition of title to real property), ineffective 
administrative procedures with respect to issuing construction 
permits, lack of urban plans and inefficient judicial protection. 
Also, legal uncertainty and lack of a clear legislative strategy in 
the real estate sector make some investors hesitant to invest 
in Serbia.
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Uroš Marković
Most common in the field of real estate development are 

disputes between investors and project financers (mainly banks). 
The majority of the debts related to project financing are secured 
with mortgages, and such disputes are mainly resolved out of 
court due to the fact that the Law on mortgages provides the 
possibility of extra-judicial enforcement. However, in most cases, 
enforcement through sale of the mortgaged property is slow due 
to low market demand for real estate.

Does the new Spatial Planning 
and Construction Act bring 
any improvements regarding 
administrative difficulties in getting 
location and building permits? 

Ksenija Golubović Filipović
The new Spatial Planning and Construction Act aims to ex-

pedite the procedure for obtaining building permits. Neverthe-
less, even though the procedure prescribed is simpler, significant 
improvements are still not apparent principally for two reasons: 
1) ongoing privatization of building land, and 2) an understaffed, 
slow and overworked administration.  

Obtaining a location or building permit is conditional on proof 
of ownership of the land; considering that this procedure has just 
started, it is expected that it will slow the other one significantly. 
In respect to the implementation of the law, procedure and ad-
herence to deadlines, it is my personal belief that the lawfully 
prescribed procedure for obtaining building permits is adequate. 
But what is currently lacking is an efficient means to ensure its 

proper implementation by those who are responsible for it, and 
to sanction non-observance of deadlines by administrative of-
ficers.

Milan Dakić
The principles embedded in the new Planning and Construc-

tion Act clearly point to the intention of creating a sound basis for 
the development of the real estate sector. The deadlines for issu-
ing location and construction permits seem optimistic. Practice is 
already showing that they are to some extent unrealistic. The an-
ticipated full coverage of the country with adequate urban plans 
will undoubtedly facilitate and accelerate the issuance of location 
and construction permits. However, full benefits of the new law 
will become evident only if the competent administrative authori-
ties are provided with adequate incentives to implement the law in 
an investor-friendly manner. Also, the legislature should closely ob-
serve the implementation of the law and, in case of impediments, 
amend the existing legal framework in due time so as to establish 
and maintain the attractiveness of the real estate market.

Uroš Marković
One of main goals of the new Law on Spatial Planning and 

Construction was to speed up and simplify the procedure for ob-
taining building permits. This was to be achieved by introduction 
of strict deadlines for rendering respective approvals upon filing 
of requests, supported by imposition of fines on administrative 
officers in case they do not act within the deadlines prescribed 
by the law. We have yet to see the full effects of the new legis-
lation as, thus far, the construction documents have not been is-
sued within the prescribed deadlines. However, this may be due 
to the fact that the administration is only starting to apply the 
new provisions, and guidelines for their implementation from 
the Ministry have only recently been provided. 
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